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VOSE vs. ALLEN. 563 

United States District Court, New-York. In Admiralty, 
{February, 1854.) 

FRANCIS VOSE VS. THOMAS ALLEN, OWNER OF THE BARK MAJESTIC. 

1 . A bill of lading was signed by the master of a bark at Belfast, acknowledging 
to have received 220 tons of pig iron, to be delivered at the port of New York. 
About fifty tons of the iron was lost at New York, while the bark was discharging 
her cargo, by the breaking and sinking of the pile wharf or bridge upon which 
the iron had been improperly placed ; and for this loss the bark was libeled in 
Admiralty ; held, that the iron was lost before delivery to the consignees by the 
carrier, and that by the terms of the bill of lading the bark was liable for such 
loss. 

2. The liability of a carrier under a bill of lading continues until the merchandise 
is safely delivered to the consignee at the port of discharge, or placed in such a 
situation there as to be equivalent to a safe delivery, and the carrier is not dis- 
charged of the custody of the goods until this is done. 

3. In regard to foreign voyages, under a bill of lading in the usual form, the car- 
rier is not bound to make a personal delivery of the merchandise to the con- 
signee, but it is sufficient if he lands it at the proper wharf, and in the ordinary 
manner, and gives reasonable notice to the consignee thereof. Such landing, 
with such notice, is equivalent to a personal delivery. 

The opinion of the court was delivered by 

Ingersol, J. — The libel in this case is filed by Francis Vose, 
Charles L. Perkins, and John B. Kettell, against Thomas Allen, 
the owner of the British bark Majestic, for the recovery of the value 
of a quantity of pig iron, shipped at Belfast, Ireland, by Ralston, 
Goodwin & Co., on board the Majestic, to be carried to the port of 
New York, and there, at said port, the dangers of the seas only ex- 
cepted, to be delivered to the libelants or their assigns. About fifty 
tons of the iron, of the two hundred and twenty tons so shipped, 
was lost at the port of New York, while the Majestic was discharging 
her cargo, by the breaking and sinking of a . pile wharf or bridge 
upon which the iron was placed when being landed from the bark, 
and the claim of the libelants is, that it was so lost before it was de- 
livered to them by the carrier, according to the terms of the bill of 
lading executed at the time the iron was shipped at Belfast. 
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The bill of lading which bears date the 26th day of April, 1852, 
and was signed by the master of the Majestic, at Belfast, acknow- 
ledges that Ralston, Goodwin & Co. had shipped in good order on 
board the Majestic, then lying in the harbor of Belfast, two hundred 
and twenty tons of pig iron, to be delivered in the like good order 
at the port of New York, the dangers of the seas only excepted, 
unto the libelants or to their assigns, he or they paying freight at 
the rate stated in the bill of lading. The bill of lading is in the 
ordinary form, with the addition of the following clause, inserted in 
the margin thereof, namely — "Iron to be discharged by the con- 
signees in five days after the vessel's arrival at New York, or pay 
demurrage of $25 a day after that time. The above clause means 
five working days from the time the vessel is ready to discharge." 

The libelants claim that by virtue of this additional clause in the 
margin of the bill of lading, they have more rights in reference to 
the unlading of the iron than they otherwise would have had ; that 
by this additional clause they had five working days, from the time 
the vessel was ready to discharge, to unload the iron themselves ; 
that they had a right, by the stipulation contained in this additional 
clause, at any time within such five working days, to designate and 
select the wharf at which the iron should be discharged ; that before 
the expiration of the five days the iron was lost ; that the wharf at 
which the cargo of the Majestic was discharged was selected by the 
captain of the bark, without their concurrence ; that they requested 
the captain to discharge at another wharf, which, though it was oc- 
cupied at the time, would have been vacant before the expiration of 
such five working days ; and that, therefore, no discharge of the iron 
at any wharf selected by the captain without their concurrence, with- 
in such five working days, although the captain may have given them 
notice of such discharge, would in law be deemed a delivery of the 
iron to them, according to the terms of the contract, as expressed in 
the bill of lading. 

The necessities of the case, as I view it, upon the evidence as ex- 
hibited on the trial, do not require the expression of an opinion upon 
this claim as made by the libelants. The consideration of it, there- 
fore, will be waived, and the case be considered as it would be, were 
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not this additional clause appended to the bill of lading ; and, in 
conformity with the claim of the respondent, that will be viewed as 
the contract of the parties, which is imported by a bill of lading in 
the ordinary form, governed by the same legal rules in its construc- 
tion as would govern the instrument upon which the libel is founded, 
were not the additional clause appended to it. 

In order to come to a correct result, it is necessary to ascertain 
what the facts in the case are ; what the law is on the subject of 
the liabilities of common carriers of goods for hire — when they be- 
gin, how long they continue, and when they cease, or when the car- 
rier discharges himself from the custody of the goods in his charac- 
ter of common carrier, and then apply such law to such facts in the 
case. 

The Majestic having, on the 26th of April, 1852, received at Bel- 
fast the 220 tons of pig iron for the purposes named in the bill of 
lading, soon thereafter sailed for her port of destination. She ar- 
rived in the harbor of New York on Sunday, the 20th day of June, of 
the same year. The vessel was consigned to Edmiston & Brothers, 
agents of the ship. The iron was consigned to the libelants. On 
Monday, the 21st of June, the captain of the Majestic reported him- 
self to the libelants, and inquired of them where he was to discharge. 
The libelants sent their clerk to find a vacant berth. No berth va- 
cant could be found on the North River below pier No. 39. The libel- 
ants requested that she might discharge somewhere between Wash- 
ington Market and the Battery, and named piers No. 8 and No.9 ; 
but neither of these piers was then vacant. The captain, on Tuesday, 
the 22d of June, hauled the vessel into pier No. 39, which was not 
between Washington Market and the Battery. On the 22d of June, 
Edmiston & Brothers wrote to the libelants, informing them that 
the Majestic was berthed at pier No. 39 North River, and was pre- 
pared to discharge her cargo, and requested them to furnish them 
(Edmiston & Brothers) with a permit for the iron, that the vessel 
might commence landing it as early as possible. The Custom House 
permit was furnished by the libelants and sent to Edmiston & Bro- 
thers on Wednesday, the 23d of June, and on Thursday, the 24th, the 
captain began to discharge the cargo. Pier No. 39 was about 300 
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feet long. The outer end of it, for about 40 feet, -was solid. The 
remainder -was what is called a bridge pier, built on piles. The ves- 
sel continued to discharge the iron on the pile part of the pier, until 
about 11 o'clock A. M. on Friday, at which time the first lieutenant 
of police, of the 5th ward, in which ward pier 39 was, observing a 
greater quantity of iron on the pier than he thought was safe, spoke 
to the assistant dock-master, and told him to go on board and order 
them to stop discharging. The assistant dock-master immediately 
went on board, and ordered those on board not to land any more 
iron on the pier. They for a time ceased. On the afternoon of the 
same day the dock-master noticed that they were again discharg- 
ing, and being of opinion that the pier, with the quantity of iron 
then on it, was not safe, ordered those on board to knock off, and 
to cease discharging. Upon this order being given, those on board 
again stopped. On the morning of Saturday, the 26th, they again 
went to discharging the iron, and continued till about 11 o'clock, 
when, from the weight of the iron on the pier, the pier broke down, 
and the iron upon it was precipitated into the water, and about fifty 
tons of it totally lost. At the time the pier broke down, there 
were about 150 tons of the iron upon it, and placed in such manner 
that it caused the breaking of the pier. On Friday, the 25th day 
of June, in the forenoon, a written notice was sent to the office of 
libelants by Edmiston & Brothers, notifying them that the pier, 
upon which a portion of the iron had been discharged, was supposed 
to be in danger, and requesting them to remove it. After this no- 
tice, although none of the iron was removed from the pier, an ad- 
ditional quantity was discharged from the vessel and placed on the 
pier, until 150 tons had been there placed, when the pier fell. At 
the time the order was given, on Friday, to stop discharging, there 
were 70 or 80 tons of iron on the pier. Pier 39 was a well built 
pier, but the quantity of iron placed upon it, and the manner in 
which it was placed upon it, it being accumulated too much in one 
spot, caused the disaster by which a portion of the iron was lost. 

There is some contradictory evidence in regard to a portion of 
the facts as above set forth, but the preponderance of testimony is 
such that there can be no reasonable doubt in regard to any of 
them. 
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These facts being found, the next question is, what is the law on 
the subject of the liabilities and responsibilities of common carriers 
of goods for hire in a case of this kind ; when they begin, how 
long they continue, or when they cease ; or when the carrier dis- 
charges himself of the custody of the goods in his character of 
common carrier ? These liabilities and responsibilities commence 
when the goods are placed on board the carrying vessel ; they con- 
tinue during the voyage, and until the goods are safely delivered 
to the consignee at the port of discharge, or are placed in such a 
situation at such port of discharge, as either by law or general 
usage is equivalent to such delivery to the consignee, and until 
they are either delivered to the consignee, or are placed in such a 
situation at the port of discharge, as is either by law or general 
usage equivalent to such personal delivery, the carrier is not dis- 
charged of the custody and safety of the goods, but is responsible 
for the same. It is claimed by the libelants that the iron, though 
safely carried to the port of discharge, was not at such port either 
safely delivered to them, or safely placed in such a situation as is, 
either by law or general usage, equivalent to such personal delivery. 

The law and general usage in this country in regard to foreign 
voyages, or goods brought from a foreign country, seems now to be 
well settled, and appears to be this : that under a bill of lading in 
the ordinary form, the carrier is not bound to make a personal de- 
livery of the goods to the consignee ; but it will be sufficient if he 
lands them in a proper manner at the usual wharf or proper place 
of landing, and gives due and reasonable notice thereof to the con- 
signee. Such landing, with such notice, is equivalent to a personal 
delivery to the consignee. (Angell & Ames on Carriers, sec. 310. 

Such landing-place, in order to make it equivalent to a personal 
delivery, must be a proper place for landing, and the landing must 
be made in a proper manner. No unsafe landing-place can be a 
proper landing-place, and no unsafe mode or way of landing can be 
considered as a proper mode or way of landing the goods. 

It has been sometimes claimed, when the question of the liability 
of common carriers has been presented before courts, that where 
the consignee is not the owner of the goods, but is a third person, 
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the rule is a little different ; and that in such a case the carrier, 
when there is no personal delivery, in order to make his responsi- 
hility cease, must not only land the goods in a proper place, and 
give due and reasonable notice thereof to the consignee, but that 
he must also, after the goods are unladen, secure them by housing 
or otherwise, if no consignee appears, or if he neglects or refuses to 
accept the goods. The district judge of the Southern District of 
New York, when the case of the Grafton was before him, as appears 
by the report of the case in 1 Blatchford, Circuit Court Reports, 
p. 175, decided, " That in a well settled course of trade, such as 
existed in New York, in relation to coasting vessels, the delivery of 
a cargo on the dock, with notice to its owners of the time and place 
of unlading them, placed the cargo at their risk, and discharged 
the vessel from liability. But that in case the cargo was addressed 
to a mere consignee, the vessel would be under the further obliga- 
tion to secure the property, after it was unladen, if no consignee 
appeared, or if he refused to accept the goods." 

There are many good and substantial reasons why the carrier 
should be required to do more, where there is no personal delivery 
in the case, when the consignee is a third person, than should be 
required of him when the consignee is the owner of the goods. 
But waiving the consideration of the question whether a different 
rule exists in the one case from what exists in the other, I would 
consider this case as if the consignee were the owner of the goods. 

The carrier may not be bound under a bill of lading in the ordi- 
nary form to unlade his cargo at the place selected by the con- 
signee. If, however, the carrier selects the place to land the 
goods, he must select a good and safe and proper place for landing 
them. What would be a good and safe and proper place for land- 
ing one kind or quality or quantity of goods, would not be a good 
and safe and proper place for landing another kind or quality or 
quantity of goods. Has then, the carrier, in this case, done that 
which is equivalent to a personal delivery of the iron to the con- 
signee? If he has safely unladen it* in a safe and proper place, 
and in a safe and proper manner, and given due and reasonable 
notice to the consignee, then he has. If he has not, then he is 
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liable for the damage 'which has been sustained by the loss of the 
iron, occasioned by the breaking of the pier upon which it was by 
the carrier placed. 

On Friday, the 25th of June, at about 11 o'clock, A. M., about 
seventy or eighty tons of the iron had been discharged and placed on 
the pier. The assistant dockmaster, seeing that quantity on the 
pier and the manner in which it was placed, and that those on 
board were in the act of discharging more, and apprehending dan- 
ger, notified the captain of the Majestic, not to discharge any more 
on the pier. For a time those on board the vessel stopped dis- 
charging. In the afternoon of the same day, however, they re- 
commenced, when the dockmaster, apprehending danger, ordered 
them to stop. On the morning of Saturday, the 26th of June, 
they continued to discharge the iron on the pier, up to about 11 
o'clock, when about 150 tons of it having been placed on the pier, 
the pier, from the weight of the iron upon it, broke down, and the 
iron was precipitated into the water, and a good portion of it, about 
fifty tons, was lost. The captain in his deposition says, that on 
Saturday they continued to discharge until the pier fell. The cap- 
tain was warned of the danger, but persisted in overloading the 
pier, by which the pier broke. The pier was safe and proper for a 
certain quantity of iron, but not safe and proper for 150 tons 
placed on it in the manner that this iron was placed. For the 
quantity placed on the pier, in the manner in which it was placed, 
it was not safe, and therefore not a proper place. Of this the cap- 
tain was notified before the danger had been encountered. The 
carrier, therefore, has not safely landed the iron in a proper and 
safe place, and in a proper and safe manner for the quantity that 
was discharged. He has not, therefore, done that which is equiva- 
lent to a personal delivery of the iron to the consignee; for, to do 
that, it is necessary that he should have landed it in a proper place, 
a place proper for the amount that was landed. By his not com- 
plying with the stipulation contained in the bill of lading, to safely 
discharge the iron in a proper place, the loss has happened, and he 
must be answerable for the damage which has been occasioned. 

It is contended, however, by the respondent, that the claim for 
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this damage is not such a claim as can be enforced in a Court of 
Admiralty ; that the cause of action, if any exists, had its origin 
on the land ; that the damage occured by an act done on the land 
and not on the water. The claim which the libelants make is for 
damages for the violation, by the respondent, of a maritime con- 
tract, entered into by him to safely carry the iron from Belfast to 
New York, and there safely deliver it to the libelants. And the 
ground of complaint is, that it was not safely delivered. After the 
decision in the case of the Grafton, above referred to, it is not 
necessary to dwell on this point. That case was a libel in rem, 
filed in the District Court, and upon a bill of lading for the carry- 
ing of a quantity of hemp from New Orleans to New York, and 
there safely delivering it to the libelants. After the hemp was 
discharged on the wharf, and not before, a portion of it was 
damaged by rain, and for that damage a recovery was had. 

The decree of the Court therefore is, that the libelants do re- 
cover the amount of the damage occasioned to the iron by the 
breaking of the pier, and that it be referred to a commissioner to 
ascertain and report what that damage is. 

Messrs. Benedict, Seoville <f Benedict, for Libelants. 
Messrs. Owen $ Betts, for Kespondent. 
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Supreme Court of Pennsylvania. 

Landlord and Tenant. — Where rent is payable in advance, and that 
for the current quarter has been paid, the landlord cannot claim out of the 
proceeds of an execution an amount of rent proportioned to the part of the 
quarter which had expired. Purdy's Appeal. LoWRlE, J. 

An assignment of a lease, and acceptance of the assignee as tenant by 
the landlord, will not destroy the liability of the original lessee, or his 
covenants and agreements in the lease. Ghegan vs. Young. Lewis, J. 

Mechanics Lien. — The contract on which a mechanic's lien was filed, 
stipulated that " the balance was to be paid after all the men that worked 
on the building should have been paid." On the trial, the defendant pro- 



